FOR BOARD ACTION

Agenda tem # 5.c. Moeeting Date: 12/14/06

SUBJECT:
Bid for Construction Services

Merit Contracting, Inc.
Partial Roofing of Silver Lake Plant — Phase II

PREPARED BY:
Tony Dzubay, Power Production Engineer RPU

ITEM DESCRIPTION: In February, 2005, TSP of Rochester, MN was hired through a Professional
Engineering Services Contract to assist RPU personnel with the design, bid process and supervision for
the partial re-roof of The Silver Lake Plant. Three levels of the SLP roof are included in this project.
RPU and TSP have completed the design and bidding process and are awaiting the approval to
schedule the work.

The request for bids was advertised in the Post Bulletin with a desire to keep the work within the
Rochester area. On November 21, 2006 four acceptable bids, with respect to the plans and
specifications prepared by TSP, were received. The low bidder was Merit Contracting, Inc with a base
bid of $118,651. The other bids from Interstate Roofing and Waterproofing, Schwickert’s of Rochester
and Winona Heating and Ventilation were $149,800, $143,500 and $124,730, respectively. Merit was
contacted to confirm their bid was mathematically correct and that all materials and anticipated work
was accounted for. The bidder confirmed that their bid was valid and the work could be done for the
given price.

RPU will require Merit to begin work in the spring of 2007. All work shall be completed by August
31, 2007 per the contract. TSP has worked with Merit on multiple jobs in the past and considers them
to be a reputable roofing company and sees no reason to decline their bid.

The contract also includes three alternates that were priced out by each bidder. TSP and RPU
recommends that Alternates #2 and 3 be rejected and Alternate #1 be accepted for $18,591. Alternate
#1 adds another section of roof that would be more cost effective to do while Merit is mobilized on site.
Funds for this project have been planned for in the annual SLP cost center budget for 2007.

UTILITY BOARD ACTION REQUESTED:

Staff recommends that the Board approve a purchase order agreement in the amount of $137,242 for
the construction services for the partial roofing of the Silver Lake Plant through Merit Contracting,

Inc.
_W_ /ﬁé‘%ﬂ'a
Manager ate

ROCHESTER PUBLIC UTILITIES
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SECTION 00700
CONDITIONS OF THE CONTRACT

PART 1 - GENERAL
1.1  Documents:
A The Conditions for this project are on the pages following this page.

B. The "General Conditions” are the AIA A201-1997, modified for this project. All
articles 1-14 are included under these conditions as modified. These conditions
will form part of the contract whether or not they are bound into this specification
in written form.

-THE END-
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SECTION 00800
SUPPLEMENTAL GENERAL CONDITIONS

eral:

Bl following Supplemontal Conditions modify the “General Conditions" referenced in Section
0. Articles are numbered the same as General Conditions of the Contract but contain prefix
preceding the asticle number. When portions of "General Conditions" are modified or

sted by supplemental conditions, the unaltered portions shall remain in effect. Articles not
ssodified will be listed as "No Change."

-Project Information:

The name of the project is given on the project manual cover page.

The name of the Owner is given on the project manual cover page.

The name of the Architect/Engineer is given on the project manual cover page.

-Article 1: General Provisions _

(S) 1.2.2.1. For the most part, the specification has been divided into sections following CSI
Sarmat for bidders' convenience. Owner and Architect agsume no responsibility or obligation
‘regarding lsbor jurisdictional disputes due to arrangement of specifications. Unless noted
otherwise, the Contractor is responsible for each division of work under this contract.

(8) 1.2.4. Standard specifications, rules, codes, instructions, recommendations and references
refierred to in the Project Specifications shall be the latest edition unless a specific edition is
spocified. If standard specifications are revised prior to completion of any part of the work to
which such revisions would pertain, the Contractor may, if approved by the Architect, perform
mich work in accordance with the revised specifications. Standsxd specifications, except as
modified in the Project Specifications, shall have full force and effect as though included in the
Project Specifications.

Add following to end of paragraph 1.5.2:
(S) 1.5.2.1. Prior to execution of the Agreement, the Contractor and each Subcontractor visually

evaluated and satisfied themselves as to the conditions and limitations under which the Work is
to be performed, including, without limitations, (a) the location, condition, layout, and nature of
the Project site and surrounding areas; (b) generally prevailing climatic conditions;

(c) snticipated labor supply and costs; (d) availability and cost of materials, tools, and equipment;
and () other similer issues. Except as set forth in Section 10.3, as between the Owner and the
Contractor, the Contractor shall be solely responsible for providing a safe place for the
performance of the Work. The Owner shall not be required to make any adjustment in either the
comtract Sum or the Contract Time in connection with any failure by the Contractor or any
Subcontractor to have complied with the requirements of this Subsection.

(8) 1.6.1.1. The Contractor, Subcontractor, and Sub-subcontractors may use Electronic Drawing
Files of the project Architect, Engineer, and their Consultants in the preparation of their shop
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(S) 2.5.1. The rights stated in Article 2 and elsewhere in the Contract Documents are cumulative
and not in limitation of any rights of the Owner (a) grauted in the Contract Documents, (b) at
law, or (c) in equity.

(S) 2.5.2. Inno svent shall the Owner have control over, chaege of, or any yesponaibility for
progimms in consestion wiﬂzﬁeWoﬂgnothngmyoftheﬁgbtsmthym
the O in the contact Documsents.

-Article 3: Contractor

(S) 3.2.1.1. The Contractor shall, therefore, satisfy itself as to the accuracy of all dimensions
and locations. In all cases of interconnections of its Work with existing or other work, it shall
veﬁfyatthesitealldimmionsrelatingtosuch existing or other work. Any errors due to the
contractor’s failure to so verify all such dimensions or locations shall be promptly rectified by the
Contractor without any additional cost to the Owner.

(S) 3.3.2.1. Contractor shall closely coordinate his work operations with that of Owner's other
contractors. See also Articles3.3.2.2, 3.3._2.3 and 6.2.1.

(S) 3.3.2.1. Construction cosfie are vequired prior to start of work and periodically
hecashout the constrost oess. The froquensy of meatings will culaside with pro of
tbeworkmdmtoberwom,butatlem_onceptiortostutofworkmdumallyonceor
twice a month theeesfier, cosstruction moetings will beheld. Owner, Architect, Costisactor, and
prime subcostraghers i1l meet to review Progress Schisdule and Contriet Docussents, resolve
questions cemcenising the project, and discuss when construction meetings should be beld. Prior
notice of mesting will be 48 hours minimum.

() 3.3.2.2. Each contractor shall be responsible for keeping notes concerning items discussed
during conference.

(S) 3.3.4. Inspection of the progress, quantity or quality of the Work done by the Owner, any
Owner's representative, any governmental agency, or the Architect, or any inspector, shall not
relieve the Contractor of any responsibility for the compliance of the Work with the Contract
Documents. ‘ _

(S) 3.3.2.3. Contractors shall have superintendent and/or other persons authorized to make
legally binding decisions for the Contractor at these meetings.

(S) 3.4.2.1. After the contract has been executed, the Owner and Architect will consider a
formal request for the substitution of products in place of those specified under the conditions set
forth in these conditions and in Section 01630 of Division 1.

(S) 3.4.2.2. By making requests for substitutions based on Subparagraph 3.4.2.1, the Contractor:
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1 represents that the Contractor has personally investigated the proposed substitute product
and determined that it is equal or superior in all respects to that specified;

2 represents that the Contractor will provide the same warranty or better for the substitution
than that specified;

3 certifies that the cost data presented is complete and includes all related costs under this
contract except the Architect's redesign costs, (See (S) Atticle 13.5.7) and waives all
claims for additional costs related to the substitution which subsequently become
apparent; and

4 will coordinate the installation of the accepted substitute, making such changes as may be
required for the work to be complete in all respects.

(S) 3.4.4. This project shall be a merit shop project open to both union and non-union
contractors. Work stoppages will not be tolerated. Any work stoppage will be grounds for
termination of this contract.

(S) 3.5.1. Delete the second sentence of this paragraph and replace it with the following:

The Contractor represents and warrants to the Owner that the Work required by the Contract
Document including without limitations, construction means, methods, procedures and
techniques necessary to perform the Work, use of materials, selection of equipment and
requirements of product manufacturers are and shall be consistent with: (a) good and sound
practices within the construction industry; (b) generally prevailing and accepted industry
standards applicable to the Work; (c) requirements of any warranties applicable to the Work; and
(d) all laws, ordinances, regulations rules and order which bear upon the Contractor's
performance of the work subject to Section 3.7.3. Work not conforming to these requirements,
including substitutions not properly approved and authorized, will be considered defective, and
promptly after notification of non-conformance shall be repaired or replaced by Contractor with
Work conforming to the requirements of the contract Documents.

(S) 3.5.2. The Contractor agrees to assign to the Owner at the time of the final completion of the
Work any and all manufacturer's warranties relating to materials and labor used in the Work and
further agrees to perform the Work in such manner so as to preserve any and all such
manufacturer's warranties.

(8) 3.6.1.1. (Taxes): Bidders shall inform themselves of tax laws, regulations, interpretations
and their application to this project.

(S) 3.6.1.2. Contractors and subcontractors are required to submit to the State of Minnesota
Department of Revenue a completed IC-134 form which is a Certificate of Compliance with
Minnesota Statutes 290.92 and 290.97. Contractor shall also submit and attach to Form 1C-134
the following:
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1) List of all subcontractors and their addresses

2) Completed and certified Form IC-134 from each subcontractor.

Contractor shall send copy of the sbove required information to the Architect. Final sottlensent
of contract cannot be made until this has been done and accepted.

(8)3.7.1.1. Contractor is respossible for obtaining and paying for building permit including
plan check fee and all other pormits, surchanges, portion of permits, storm water managaent fee,
foes, licanses, hook-up charges, notices, reviews, and inspections on this project. Prior to
bidding, Comr-ﬂwaallCodeAnﬂmiﬁeshwincjuﬁsdicﬁononthispmjectto
determine the permit and fee costs to the Contractor for this project.

(S) 3.8.2.2. Add the following to the end of Clause 3.8.2.2: "except when installation is
specified as part of the allowance in the General Requirements (Division 1 of Specifications)."
(S) 3.9.1.1. Unless Owner agrees otherwise, superintendent that starts project shall remain as
superintendent throughout entire project. Provide name to Architect prior to construction for
review by Owner.

(S) 3.10.1. In the first sentence after the word "information" insert the words "and acceptance
the" and delste the word "a". Add the following to the end of Ctsise 3.10.1: "Description of
form for Progress Schedule defined under Article 3.10 of Geneil Cosiditions shall be found
under Division 1."

(S) 3.10.5. In the event the Owner in its reasonsble judgment deteemines that the performance
of the Work has not progressed or reached the lovel of campletion reguized by the comtract
Documents, the Owner shall have the right to order the coizesly to take ocorrective maasurcs
necessary to expedite the progress of construction, includisg, willisut Nanitetion, (a) wesking
additional shifts or overtime; (b) supplying additional mappower, oquipment, and facilities, and
(c) other similar measures (hereinafter referred to collectively as "Extraordinary Maasures").
Such Extraordinary Measures shall continue until the progress of the Work complies in the
Owner's reasonable judgment with the stage of completion required by the Contract Documents.
The Owner’s right to require Extraordinary Measures is solely for the purpose of ensuring the
Contractor’s compliance with the construction schedule.

(S) 3.10.5.1. The Contractor shall not be entitled to an adjustment in the Contract Sum in
connection with Extraordinary Measures required by the Owner under or pursuant to this
Subsection 3.10.5.

(S) 3.10.6. The Owner shall have the right to direct a postponement or rescheduling of any date
or time for the pe¢fermance of any part of the Work that may interfere with the operation of the
Owner's premises or any tenants or invitees thereof, Any postponsment, rescheduling, or
performance of the Work under this Subparagraph may be grounds for an extension of the
Contract Time, if permitted under Subsection 8.3.1, and an equitable adjustment in the Contract
Sum if (a) the performance of the Work was properly scheduled by the Contractor in compliance
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with the requirements of the contracts Documents, and (b) such rescheduling or postponement is
required for the convenience of the Owner.

(S) 3.11. Documents and Samples at the Site
Delete this article.

(S) 3.12.1.1. Each contractor shall submit to Architect for review a list of all manufacturers'
brand names and products, together with supplier's name and location. Submit list within 14
calendar days after award of contract.

(S) 3.12.5.1. Submittals received by the Architect and apparently not reviewed or stamped by
the Contractor will be returned to Contractor for review prior to resubmittal to Architect.

(S) 3.14.3. Altering or cutting of structural members will not be allowed without written
approval of the Architect.

(SS) 3.18.1. "To the fullest extent permitted by law, Contractor shall defend, indemnify and
hold harmless Owner, Architect, and Architect's consultants and the agents, officers, members,
partners, employees, directors of any of them, from and against claims, damages, losses, costs,
economic losses and expenses, including but not limited to attorney's fees and litigation costs
("Losses") arising out of or resulting from the Contractor's performance of the work, provided
that such Losses are attributable to bodily injury, sickness, disease or death, or to injury to or
destruction of tangible property (other than the Work itself), but only to the extent caused in
whole or in part by negligent acts or omissions of the Contractor, a Subcontractor, anyone
directly or indirectly employed by them or anyone for whose acts they may be liable, excluding
the proportionate amount of any Losses, which are caused by a party indemnified hereunder.
Such obligation shall not be construed to negate, abridge, or reduce other rights or obligations of
indemnity which would otherwise exist as to a party or person described in this Paragraph. This
Article shall survive the termination or completion of this Agreement."

(S) 3.18.3. The Contractor’s indemnity obligations under Section 3.18 shall also specifically
include, without limitation, all fines, penalties, damages, liability, costs, expenses (including,
without limitation, reasonable attorneys' fees), and punitive damages (if any) arising out of, or in
connection with, any (a) violation of or a failure to comply with any law, statute, ordinance, rule,
regulation, code, or requirement of a public authority that bears upon the performance of the
Work by the contractor, a Subcontractor, or any person or en ity for whom either is responsible
subject to subsection 3.7.3, (b) means, methods, procedures, techniques, or sequences of
execution or performance of the Work, and (c) failure to secure and pay for permits, fees,
approvals, licenses, and inspections as required under the Contract Documents, or any violation
of any permit or other approval of a public authority applicable to the Work, by the Contractor, a
Subcontractor, or any person or entity for whom either is responsible.

(S) 3.18.4. The Contractor shall indemnify and hold harmless all of the Indemnitees from and
against any costs and expenses (including reasonable attorney’s fees) incurred by any of the
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Indemnitees in enforcing any of the Contract's defense, indemnity and hold-harmless obligations
under this Contract.

-Article 4: Administration of the Contract

(S) 4.2.2. Add the foliowing to the end of peragraph 4.2.2:

No apgeoval by the Architect of the Work shall relieve Contractor from the responsibility to
péhlmtheMin;MM,ﬁwﬁomdefecuuﬂmicﬂyinmﬁnmmewith
the Contract Docusssssiés, ner shall such an spproval relisve Contractor from any liability arising
out of Work not peviissted in a workmanlike manner, free from defocts and strictly in
conformance with the Cenfract Documents.

(S) 4.2.4. Add the following to the end of paragraph 4.2.4:

Any direct communications between the Owner and the Contractor that affect the performance or
administration of the Work shall be made or confirmed in writing with copies to the Architect
and Owner's representative.

(S) 4.3.1. Delete paragraph 4.3.1.

(S) 4.3.2. In paragraph 4.3.2, delete the last sentence in the paragraph and insert following the
word "later;" provided, however, that the claimant shall use its best efforts to furnish the:
Architect and the other party, as expeditiously as possitilc, with setioe of any Claim including,
without limitation, those in connection with concealed or uuliews sessditions, once such clsim
is recognized, and shall cooperate with the Architect and the pasyl i piet whom the claim is
made in any offort to mitigate the alleged or potential dasnagés, delwy, or other adverse
consequances arising out of the condition that is the cause of such 8 Clsim. Claims must be
initiated by written notice to the Architect and the other party. Cleiitts may also be roserved in
writing within the time limits set forth in this Subsection. If 3 Clakm is vesecved, the Resolution
of Claims and Disputes procedures described in Section 4.4 shall not commence until a written
notice from the claimant is received by the Architect. Any notice of Claim of roservation of
Claim must clearly identify the alleged cause and the nature of the Claim and include data and
information then available to the claimant that will facilitate prompt verification and evaluation
of the Claim.

(S) 4.3.4. In paragraph 4.3.4, change the number 21, the second time it appears in the paragraph,
to the number 10 and add the following on to the end of the paragraph: ‘

No adjustment in the Contact Time or Contact Sum shall be permitted, however, in connection
with a concesled or unknown condition that does not differ materially from those conditions
disclosed or, subjact to subsection 3.7.3, that reasonably should have been disclosed by the
contractor's prior visual ingpections (or other types of inspections if specified in the
specifications), tests, reviews and preconstruction services for the Project.

Add new parsgraph: '
(S) 4.5.4. Limitation on Consolidation or Jomnder. Mediation shall include, by consolidation or
joinder or in any other manner, all parties including the Owner, Contractor, a separate contractor
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as described in Article 6, a Subcontractor and other persons substantially involved in the dispute
to be mediated. Consent to mediation involving an additional person or entity shall not
constitute consent to mediation of a Claim not described therein or with a person or entity not
named or described therein. The foregoing agreement to mediate shall be specifically
enforceable under applicable law in any court having jurisdiction thereof.

Change heading to read as follows:
(S) 4.6. LEGAL PROCEEDINGS

Change paragraph to read as follows:
(S) 4.6.1. Any Claim arising out of or related to the Contract, except Claims relating to aesthetic
effect and except those waived as provided for in Sections 4.3.10, 9.10.4 and 9.10.5, shall, after
decision by the Architect or 30 days after submission of the Claim to the Architect, be subject to
legal proceedings venued in Olmsted County, Minnesota. Prior to legal proceedings, the parties
shall endeavor to resolve disputes by mediation in accordance with the provisions of Section 4.5.

(S) 4.6.3. Delete this paragraph:
(S) 4.6.4. Delete this paragraph:
(S) 4.6.5. Delete this paragraph:
(S) 4.6.6. Delete this paragraph:

-Article 5: Subconiractors

(S) 5.4.2. Replace the parsgraph with the following:
If the Work in connection with a subcontract has been suspended for more than 30 days after
termination of the Contract by the Owner pursuant to Section 14.2 and the Owner accepts
assignment of such subcontract, the Subcontractor's compensation shall be equitably adjusted for
an increase in direct costs incurred by such Subcontractor as a result of the suspension.
Add the following paragraph:

(S) 5.4.3. Each subcontract shall specifically provide that upon assignment as provided for in
subsection 5.4.1, the Owner shall only be responsible to the Subcontractor for those obligations
of the Contractor that accrue subsequent to the Owner's exercise of any rights under this
conditional assignment.

_Article 6: Construction By Owner or By Separate Contractors

Delete Subparagraph 6.1.3 and substitute the following:

(S) 6.1.3. Owner will not provide for coordination of each separate contractor with Work of the
Contractor. The Contractor shall cooperate with them and shall endeavor to coordinate the Work
with them and Owner. See (S) 3.3.2.1.

(S) 6.2.3. Insert the word "not" in the second sentence after the word shall.
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-Article 7: Changes in the Work

(S) 7.1.3. Add the following onto the end of the existing paragraph:

Except as parmitted in Sestions 4.3, 4.4, 4.5, 4.6, 7.3 and subsection 9.7.2, a change in the
OwctSmortheCommshuﬂbeaccoWonlybyChnwOlﬂcr. Accordingly,
unless & written notice of a Claiin has been made pursusn to Article 4, no course of comdinet or
mmm&;vmwmmmmmmomeaMMmme
Wot,andmc&mmhnbemmjmﬂymﬁchodbymmemionoforad&ﬁontoﬂw
Work,whztherornotthmis,infact,anyunjustmﬁchmenttotheWork,shnllbeﬁebmisof
anyclaimtoanincreaseinanyamountsdueund@rtheContmctDocumentsorachangeinany
time period provided for in the Contract Documents.

(S) 7.3.6. In the first sentence, delete the words "a reasonable allowance for overhead and
profit" and substitute "an allowance for overhead and profit in accordance with Subparagraph
7.3.10 and its sub-subparagraphs below."

Add Subparagraph 7.3.10:
(S) 7.3.10. In Subparagraph 7.3.6, the allowance for the combined overhead and profit cost

included as part of total costs to the Owner shall be as indicated below:

1 Percentage addéd to Contractor’s costs for oveshead and profit shall not exceed 10%,
except as noted below in 7.3.10.2. Percentage allowed in 7.3.10.1 shall not be added to
7.3.10.2 or the reverse.

2 Percentage added to Contractor's costs for prime subcontractors’ (combined single
contract) costs, for overhead and profit, shall not exceed 5% when the change exceeds
$2,000 and 10% when change is less than $2,000. .

3 Cost to which overhead and profit is to be applied shall be determined in accordance with
Subparagraph 7.3.6. (.1-.5)

4 In order to facilitate checking of quotations for extras or credits, all proposals, except
those so minor that their propriety can be seen by inspection, shall be accompanied by a

5 Submit itemized cost breakdown using format agreed upon between Architect and
Contractor.

-Article 8: Time

(S) 8.2.1.1. Completion Time
Work shall begin, after the "Notice of Award” has been issued, in the spring of 2007, (after May
20, 2007). Contractor shall determine the number of calendar days required to complete the
project, but the work shall be substantially completed on or before August 31, 2007. Completion
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time shall be considered maximum allowed and project shall be fully completed on or before the
above date. Should progress permit completion at an earlier date, all contractors and
subcontractors are under obligation to proceed with their work at such a pace that progress is not
impeded and all work under their contracts will be completed within the contract time.

(S) 8.2.1.2. The completion time is maximum allowed. If Contractor feels completion time is
unsatisfactory, send a written objection to Architect prior to addendum deadline, so it may be
included in an addendum if Architect feels extension of time is warranted. Should the progress
permit completion at an earlier date, all contractors and subcontractors are under obligation to
proceed with their work at such a pace that progress is not impeded and all work under their
contracts will be completed within the contract time.

(S) 8.2.1.3. Ifthe Work is not substantially complete at completion date established in contract
documents, further payments will be withheld until work is fully complete as allowed in Article
9.5.

(S) 8.2.1.4. Article 8.2 does not exclude authorized extensions of time as provided in Article
8.3.

(S) 8.3.1. After word mediation, delete the words "and arbitration". Insert the words "and
Owner" between the words "Architect" and the word ndetermines”. Delete the last nine words in
the paragraph and add the following onto the end of the paragraph:

"to the extent such delay extends the then current schedule and the performance of the Work is
not, was not, or would not have been delayed by any other cause for which the Contractor is not
entitled to an extension in the Contract Time under the Contract Documents. The Contractor
further acknowledges and agrees that adjustments in the Contract Time will be permitted for a
delay only to the extent such delay (a) is not caused, or could not have been reasonably avoided,
by the Contactor, (b) could not be reasonably limited or avoided by the Contractor's timely notice
to the Owner of the delay or reasonable likelihood that a delay will occur, and (c) is of a duration
not less than one day."

(S) 8.3.1.1. If the Owner and/or his consultants incur additional costs due to delays in project
completion as a result of the contractor or his subcontractor or suppliers, the Owner will deduct
such additional costs from the contract amount.

-Article 9: Payments and Completion
(S)9.2.1.1. The Schedule of Values as described in Article 9.2.1 of General Conditions shall be
submitted in quadruplicate to the Architect for checking and review.

(8) 9.3.1.3. Applications for Payment

Applications for Payment as described in Article 9.3 of General Conditions shall be made for not
more than 95% of the application so at least 5% of contract price will remain unpaid at date of
Owner's acceptance of the project as substantially complete.
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(S) 9.3.1.4. Remaining retainage will be paid 30 days after Substantial Completion of project,
providing all work is fully complete. If not substantially completed within specified contract
time, further payments will be held until Substantial Completion.

Add the following paragraph:

(8) 9.3.3.1. The Contractor further expressly undertakes to defend the Owner, at the
Contractor's sole expense, against any actions, lawsuits, or proceedings brought agsinst the
Owner as a result of liens filed against the Work, Project site and any improvements thereon for
Work for which the Contractor has been paid. The Contractor hereby agrees to indemnify and
hold the Indemnitees harmless against any such liens and agrees to pay any judgment or lien
resulting from any such actions, lawsuits, or proceedings for Work for which the Contractor has
been paid.

Add the following paragraph:

(S) 9.7.2. If the Owner is entitled to reimbursement or payment from the Contractor under or
pursuant to the Contract Documents, such payment shall be made promptly upon demand by the
Owner. Notwithstanding anything contained in the Contract Documents to the contrary, if the
Contractor fails to promptly make any payment due the Owner, or if the Owner incurs any costs
and expenses to cure any default of the Contractor or to correct defective Work, the Owner shall
have an absolute right to offset such amount against the Contract Sum and may, in the Owner's
sole discretion, elect either to (a) deduct an amount oqual to that which the Owner is entitled
from any payment then or thereafter due the Contractor from the Owner, or (b) issue a written
notice to the Contractor reducing the Contract Sum by an amount equal to that which the Owner
is entitled. '

(S) 9.8.1. Add the following onto the end of the paragraph:

...use; provided, however, that as a condition precedent to Substantial Completion, the Owner
has received all temporary certificates of occupancy and any other permits, approvals, licenses,
and other documents from any governmental authority having jurisdiction thercof necessary for
the beneficial occupancy of the Project, uniess the Owner's failure to obtain these documents is
not due to acts or omissions for which the contractor is not responsible.

(S) 9.8.2.1. Should the Contractor not complete the items on the list of work to complete
accompanying the Certificate of Substantial Completion within 60 days (or other designated time
period), the cost to the Owner for the Architect's additional labor and expenses from that point on
as invoiced to the Owner shall be deducted from the Owner's final payment to the Contractor.

(S) 9.8.5. Modify the last sentence as follows: Delete the words "adjusted for” and insert the
following before the word "Work": reduced by the product of 150% multiplied by the cost
estimated by Owner of completing or correcting.

(S) 9.10.1. Add the foﬂo§ving onto the end of the paragraph. .
All warranties and guarantees required under or pursuant to the Contract Documents shall be
assembled and delivered by the Contractor to the Architect as part of the final Application for
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Payment. The final Certificate for Payment will not be issued by the Architect until all
warranties and guarantees have been received and accepted by the Owner.

_Article 10: Protection of Persons and Property

(S) 10.2.3.1. Contractor shall maintain exitways from occupied spaces and not impair egress
routes through new and remodeled portions of project. Do not block or lock exit doors in such a
manner that may prevent egress. Keep exitways clear of materials. Provide level exiting floor
surface to prevent accidents in case of emergency egress from exitways.

(S) 10.2.4.1. When hazardous materials or equipment or unusual construction methods are
necessary, Contractor shall give Owner and A/E written advance notice before introduction on
the project.

(S) 10.3.1. Change paragraph before the phrase "...or polychlorinated.. ." to read as follows:
If reasonable precautions will be inadequate to prevent foreseeable bodily injury or death to
persons resulting from a concealed and undisclosed hazardous material or substance (as defined
in the Federal Regulations), including but not limited to asbestos, lead based paint, petroleum or
a constituent thereof...

-Article 11: Insurance and Bonds

Insert (S) 11.1.a before 11.1.1.

(S) 11.1..a Contractor shall purchase and maintain at least the minimum insurance and bond
coverage as required by Owner, as given in "Owner's Instructions for Insurance and Bonds",
included in project manual after Conditions of the Contract. This does not limit Contractor from
acquiring additional insurance as indicated in 11.1.1.

(S) 11.1.1.1. Delete semicolon at end of Clause 11.1.1.1; add "including private entities
performing work at site and exempt from coverage on account of number of employees or
occupation, which entities shall maintain voluntary compensation coverage at same limits
specified for mandatory coverage for duration of project;”

(S) 11.1.1.2. Delete semicolon at end of Clause 11.1.1.2 and add: "or persons or entities
excluded by statute from requirements of Clause 11.1.1.1 but required by Contract Documents to
provide the insurance required by that Clause;"

(S) 11.1.1.8.1. In addition to coverage required in 11.1.1, Contractor shall provide and maintain
protection as required by (S) Article 3.18.1.1. Coverage shall be as indicated in Owner's
Insurance Form.

(S) 11.1.1.9. The Owner and the Architect shall be listed as additional insured on the project
‘insurance coverage. The Owner shall be the certificate holder.

(S) 11.1.1.10. The Owner shall require in any Agreement it makes with a Contractor for the
Project that the Contractor shall obtain Commercial General Liability Insurance with contractual
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liability coverage insuring the obligation of the Contractor. The Contractor shall name the
Owner, the Architect and their employees, and other consultants and their employees as
additional insured of that policy. The additional insured endorsement shall state that (1) the
coverage afforded the additional insured shall be primary insurance for the additional insured
with raspect to claims arising out of operations performed by or on behaf of the Contractor, @) if
the additional insureds have other insurance which is applicable to the loss, such other insurance
shall be executed only on any excess or coiitingent basis; and (3) the amount of the insurer's
liability under the insurance policy shall not be reduced by the existence of other insurance by the

(S) 11.1.2.1. The Contractor shall be responsible for payment of all deductibles relating to a
paid claim at no additional cost to the Owner.

(S) 11.1.3 . Add the following onto the end of this paragraph:
The Owner, Owner's Representative, and Architect shall be named as additional insureds on the

liabilities policies required by Section 11.1.
(S) 11.1.3.1. Acceptable insurance certificate forms are listed in Section 01300.
(S) 11.4 Property Insurance

(S) 11.4.1. In the first line of the first sentence, delete the word "Owner" and insert the word
*"Contractor".

(S) 11.4.1.1. Add the following onto the end of the paragraph.
Preperty insurance provided by the Contractor shall not cover any tools, apparatus, machinery,
sasliibltling, hoists, forms, staging, shoring, and other similar items commonly referred to as
comstmiction sgmipment that may be the site and the capital value of which is not included in the
Work. The Conteactor shall make its own arrangements for any insurance it may require on such
construction equipment. Any such policy obtained by the Contractor under this subsection shall
include a waiver of subrogation in accordance with the requirements of Subsection 11.4.7.

(S) 11.4.1.1.1. Add the following paragraph: If by terms of this insurance mandatory
deductibles are required, Contractor shall be responsible for payment of such mandatory
deductibles in event of a paid claim. Should Owner elect to increase any mandatory deductibles
or purchase deductibles not otherwise required, Owner shall be responsible for payment of such
additional deductible amounts.

(S) 11.4.1.3. Substitute the word "Contractor” for the word "Owner" where it appears in this
sentence.

Delete 11.4.1.4 and substitute the following: .
(S) 11.4.1.4. Owner will not provide insurance coverage for work either stored off site or in
transit. Contractor shall provide insurance coverage for portions of work stored off site and in
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transit until incorporation into the work. Before proceeding with insurance coverage for work
stored off site or in transit, Contractor shall provide substantiating evidence of existence of the
work, its value and location, unmistakable identification of the work, and full and proper
insurance coverage. Owner will then approve, in writing to Contractor, the insurance coverage
proposed by the Contractor.

Add the following Clause 11.4.1.4.1 to Subparagraph 11.4.1:

(S) 11.4.1.4.1. The insurance required is not intended to cover machinery, tools, or equipment
owned or rented by the Contractor which are utilized in the performance of the Work and not
incorporated into the permanent improvements. The Contractor shall, at Contractor's own
expense, provide insurance coverage for owned or rented machinery, tools, or equipment which
shall be subject to the provisions of Subparagraph 11.4.7.

(S) 11.4.1.5. Modify this paragraph by inserting the following:
nwhich consent shall not be unreasonably withheld" after the word "otherwise" in the first

sentence.

(S) 11.4.4. This paragraph shall read as follows:

If the Contractor requests in writing that insurance for risks other than those described herein or
other special causes of loss be included in the property insurance policy, the Contractor shall, if
possible, include such insurance.

(S) 11.4.6 Wherever in this paragraph the word "Owner" may appear, change it to "Contractor".
Wherever the word "Contractor" appeared change it to "Owner".

(S) 11.4.7 The first sentence shall read as follows:

The Owner and Contractor waive all rights against (1) each other and any of their subcontractors,
sub-subcontractors, agents and employees, each of the other, and (2) the Architect, Architect's
consultants, separate contractors described in Article 6, if any, and any of their subcontractors,
sub-subcontractors, agents and employees, for damages caused by fire or other causes of loss to
the extent of actual recovery of any insurance proceeds under any property insurance obtained
pursuant to this Section 11.4 or other property insurance applicable to the Work, except such
rights as they have to proceeds of such insurance held by the Owner in good faith.

(S) 11.4.8. Modify the first sentence as follows:
Replace the word "Owner's" with the word "Contractor's" and wherever the phrase "as fiduciary”
appears in the sentence, replace it with "in good faith".

(S) 11.4.9. Whenever phrase "as fiduciary" appear in this paragraph, replace it with the phrase
"in good faith".

(S) 11.4.10. Delete the last two sentences in the paragraph. Whenever phrase "as fiduciary"
appear in this paragraph, replace it with the phrase "in good faith".
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(S) 11.5.1.1. Delete the last eight words in Paragraph 11.5.1 and replace with the
Contractor provide Performance Bond and Payment Bond for 100% of the con
Bond form shall be AIA A312.

(S) 11.5.1.2. Bonds shall be obtained from a reputable bonding company lawfully suthosined tp
do business in the jurisdiction in which the project is located. Cost of bonds shall be inchilled ia

(8) 11.5.1.3. Contractor shall deliver required bonds to Owner no later than 3 days following the
date Agreement is eatered into, or if the work is to be commenced prior thereto in responss to &

latter of intent, Contractor shall, prior to commencement of work, submit evidence satisfactory to

Ownsr thet such bonds will be furnished. Bonds shall remain in force until at least 12 months
sfar &y oTSaastintial Completion.
& 1.4. No peyssents will be made to Contractor until bonds have been provided and

.3.5. Contractor shall require the attorney-in-fact who executes the required bonds on
§¥ of the Surety to affix thereto a certified and current copy of the power of aftorney.

.5.3. Bonds furnished by the Contractor must name the Owner's lender, if any, as an

5.4. Upon the request of any person or entity appearing to be a potential beneficiary of
B he bonds required under Section 11.5, the Contractor promptly shali furnish a copy of the
i or shall permit a copy thereof to be made and delivered to such persons or entity.

11.5.5. The Contactor shall required the attorey-in-fact who executes the required bonds on
If of the surety to affix thereto a certified and current copy of a Power of Attomey.

(S) 11.6.1. If the Owner or the Contractor is damaged by the failure of the other party to
purchase or maintain insurance required under Article 11, then the party who failed to purchase
‘or maintain the insurance shall bear all reasonable costs (including attorneys' fees, and court and
ettlement expenses) properly attributable thereto.

(S) 11.6.2. This Agreement constitutes the entire agrecment between the parties. There are no
understandings, agreements or representations, oral or written, not contained within this

-Axtiele 12: Uncovering and Correction of Work

(8) 12:2.1.1. Add the following to the end of the paragraph:

If prior to the date of Substantial Completion the Contractor, a Subcontractor, or anyone for
whom either is responsible uses or damages any portion of the Work (other than start-up),
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including, without limitation, mechanical, electrical, plumbing, and other building systems,
machinery, equipment, or other mechanical device, the Contractor shall cause such item to be
restored to "like new" condition at no expense to the Owner.

-Article 13: Miscellaneous Provisions

Add (S) 13.1.1.1. All electrical equipment provided on this project shall have been inspected and
shall be currently listed by an approved testing laboratory acceptable to local governing
authorities. Such labs include AGA, ARL, ETL, MET, and UL.

(S) 13.5.3. Add the following to the end of the paragraph:

The Contractor also agrees that the cost of the testing services required for the convenience of the
Contractor in his scheduling and performance of the Work, and the cost of testing services
related to remedial operations performed to correct deficiencies in the Work, shall be borne by
the Contractor.

Add (S) 13.5.7. The Contractor shall reimburse the Owner for services provided by the Architect
in connection with evaluating substitutions proposed by the Contractor and making subsequent
revisions to Drawings, Specifications and other documentation resulting therefrom.

(S) 13.7.1. Delete this and .1, .2, and 3.

Add the following Paragraph 13.8 to Article 13:

13.8 Equal Opportunity

(S) 13.8.1. The Contractor shall maintain policies of employment as follows:

1 Contractor and Contractor's subcontractors shall not discriminate against any employee or
applicant for employment because of race, religion, color, sex, or national origin.
Contractor shall take affirmative action to ensure that applicants are employed and that
e yees are treated during employment without regard to their race, religion, color,
sex, or national origin. Such action shall include but not be limited to the following:
employment, upgrading, demotion, transfer; recruitment or recruitment advertising; layoff
or termination; rates of pay or other forms of compensation; and selection for training
including apprenticeship. Contractor agrees to post in conspicuous places, available to
employees and applicants for employment, notices setting forth the policies of
nondiscrimination.

2 Contractor and Contractor's subcontractors shall, in all solicitations or advertisements for
employees placed by them or on their behalf, state that all qualified applicants will
receive consideration for employment without regard to race, religion, color, sex, or
pational origin.

13.8 GENERAL PROVISIONS

(S) 13.8.1. Wherever possible, each provision of this Agreement shall be interpreted ina
manner as to be effective and valid under applicable law. If, however, any provision of
this Agreement, or portion thereof, is prohibited by law or found invalid under any law,
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only such provision or portion thereof shall be ineffective, without in any manner
invalidating or affecting the remaining provisions of this Agreement or valid portions of
such provision, which are hereby desmed scversble.

or Saspeusion of the Contract
(S) 14.1.3. Delete the last six words at the end of the paragraph.

(S) 14.2.2. In tho first sentence delete the words following the word "Owner" where it appears
for the first time, until the phrase "...may without...".

(8) 14.2.4. Insert the words in the first sentence as follows:
After word "damages" insert phrase nand costs" and after "Owner” insert the phrase "in
furnishing the Work".

Add the following Paragraphs .5, .6 and .7 to Article 14:

(S) 14.2.5. ...becomes insolvent, files a Petition in Bankruptcy, or is adjudicated bankrupt,
makes a general assignment to the benefit of its creditors, or cannot pay its debts as they
generally become due; or

(S) 14.2.6. ...suspends its business operations or otherwise fails to operate its business in the
ordinary course.

(S) 14.2.7. Has a work stoppage due to a disagreement between union and non-union workers.

Upon such termination, the Conractor shall recover as its sole remedy payment inchuding fee for
Work properly performed in connection with the terminated portion of the Work prior to the
effective date of termination and for items propetly and timely fabricated off the Project site,
delivered and stored in accordance with the Owner's instructions and proven costs of termination
for the Contractor such as, for example, restocking charges, poncancelable material purchase
orders, and reasonable overhead and profit on Work not executed, provided the Project is
completed by others within the adjusted date for Final Completion. The Contractor hereby
waives and forfeits all claims for payment and damages, including, without limitation,
anticipated profits. The Owner shall be credited for (a) payments, previously made to the
Contractor for the terminated portion of the Work, (b) claims that the Owner has against the
Contractor under the Contract, and (c) the value of the materials, supplies, equipment, or other
items that are to be disposed of by the Contractor that are part of the Contract Sum.

-THE END-
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NOV. 172006 2:47PM TSP ROCHESTER NO. 0869 P. 4/9

REVISED
PROPOSAL FORM...,.COMBINED CONTRACT

TO:  Silver Lake Power Plant Reroofing for 2007 - Phase II
The undersigned hereby submits the following bid for TSP Project No. 0105X681.024, SILVER

LAKE POWER PLANT REROOFING FOR 2007 - PHASE 11, according to Construction
Documents prepared by TSP, Inc., Architects/Engineers, Rochester, MN.

BASEBID: Qne Hundred Fighteen Thousand Six Hundred Fifty-One
“““““““““““““““““““““““““““““““““ Dollars ($118,651.00

NOTE - Base bid shall also include both the allowance as specified in Section 01020, and the
base bid work required in Unit Prices - Section 01026, respectively.

ALTERNATE1:  ADDROOF SECTIONH....oocveenneriniriinninnins ADD/$18,591.00

ALTERNATE2:  DELETE LADDER WORK........cccooieniinnn DEDUCT/$1,051.00

ALTERNATE3:  ADD SKIRT REMOVAL AT THE BIG STACK..ADD/$9,900.00

I agree according to Article 8 of the Conditions of the Contract to substantially complete the
wotk onorbefore _ calendar days from the date of the "Notice to Proceed” and fully
completeauworkonorbefoxeAugust.’il 2007, '

UNIT PRICES (See Section 01026 for desoription of base bid work and upit price work

required).
Repair Vapor Barrier (07511).c..vvvivvveriinnvorreesrnneennns e eeereeeaaans .AddS] 25 /SF
Deck Concrete Fill (03320)....uveeveervierrirensreeerseeineesmesseereessessesenns AddS$ 2.25 /SF
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NOV. 17.2006  2:47PM TSP ROCHESTER NO. 0869 P 5/9

SUBCONTRACTORS
Subcontractors (and their bid amounts) I have chosen to use on this project are:

Mechanical/Plombing Subcontractor(s): Himec, Inc.
$ 6.200.00 '

$.5.320.00

Electrical Subcontractor:

Will alternate selection affect selection of subcontractors?

_ Yes X No

In submitting this bid it is understood that the Owner reserves the right to rejeot any and all bids.
It is further agreed this bid shall not be withdrawn within forty-five (45) days after bid opening as
provided in the contract documents.

Ifth:sbidxsWmmmmﬁmemmedmbmnOmuandComrand

signed Contractor fails to either commenoce the work or fails to provide the required
bcnds thebxdmmityshanbeﬂatfeited,notasapemlty but as liquidated damages to the
Owner by reason of your failure to perform. The amount of damages is limited to the lesser
amount of the diffmncebetweenﬂwfwevalm of the bid securities.

The following addenda have been received: 1

Date: November 21, 2006

4615 Hwy 63 North =
(Street Address)

Rochester, MN 55906

et

(City and State) .Ed Stan]ey

THE END
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MERCHANTS BONDING COMPANY
BID BOND

KNOW ALL MEN BY THESE PRESENTS, THAT WE
Merit Contracting, Inc.
4615 Highway 63 North
Rochester, Minnesota 55904

as Principal, hereinafter called the Principal, and the Merchants Bonding Company, a corporation duly
organized under the laws of the State of Iowa, with Administrative Offices at 2100 Fleur Drive,
Des Moines, 1A 50312-1158, as Surety, hereinafter called the Surety, are held and firmly bound unto

City of Rochester, Rochester Public Utilities

as Obligee, hereinafter called the Obligee, in the sum of Five Percent (5%) of Amount of Bid---

for the payment of which sum well and truly to be made, the said Principal and the said Surety, bind
ourselves, our heirs, executors, administrators, successors and assigns, jointly and severally, firmly by
these presents.

WHEREAS, the Principal has submitted a bid for

Silver Lake Power Plant
Re-roof 2007
Rochester, MN

NOW, THEREFORE, if the Obligee shall accept the bid of the Principal and the Principal shall enter
into a contract with the Obligee in accordance with the terms of such bid, and give such bond or bonds as
may be specified in the bidding or contract documents with good and sufficient surety for the faithful
performance of such contract and for the prompt payment of labor and material furnished in the
prosecution thereof, or in the event of the failure of the Principal to enter such contract and give such
bond or bonds, if the Principal shall pay to the Obligee the difference not to exceed the penalty hereof
between the amount specified in said bid and such larger amount for which the Obligee may in good faith
contract with another party to perform the work covered by said bid, then this obligation shalil be null and
void, otherwise to remain in full force and effect,

Signed and sealed this November 21, 2006

Ment Contracting, Inc.
No Seal
(Title)
""""" (Witness)
(Seal)

(W itness)



ACKNOWLEDGMENT OF PRINCIPAL (Corporation)

STATE OF:
COUNTY OF:

On this day, November 21, 2006, before me personally come(s) Mark Stanley to me
known, who, being by me duly swotn, deposes and says that he/she resides in the City of
Rochester, Minnesota, that he/she is the Vice President of the Merit Contracting, Ine, the
corporation described in and which executed the foregoing instrument; that he/she knows the scal
of the said corporation; that the seal affixed to the said instrument is such corporate seal; that it
was so affixed by the order of the Board of Directors of said corporation, and that he/she signed
his/her name thereto by like order.

. CYNTHIA D. PETTIE

ACKNOWLEDGMENT OF SURETY

STATE OF: Minnesota
COUNTY OF: Ramsey

On this day, November 21, 2006, before me personally come(s) Jack Cedarleaf II, to me
personally known, who being by me duly sworn, did say that he is the aforesaid officer or
Attorney-In-Fact of the Merchants Bonding Company, a corporation; that the seal affixed to
the foregoing instrument is the corporate seal of said corporation, and that said instrument was
signed and sealed in behalf of said corpotation by the aforesaid officer, by authority of its board
of directors; and the aforesaid officer acknowledged said instrument to be the free act and deed of
said corporation. :

PAMELA T. CURRAN B
NOTARY PUBLIC - MINNESOTA §
My Comaission Expuss . 31, 2010 &
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Merchants B%gth}ing Company
POWER OF ATTORNEY

Know All Persons By These Presents, that the MERCHANTS BONDING COMPANY (MUTUAL), a corporation duly arganized under
the-laws of the State of lowa, and having its principsl office in the City of Des Moines, County of Polk, State of lowa, hath made,
consiituted and appointed, and does by these presents make, consiitute and appoint

D. R. Dougherty, Jack Cedarleaf 11, E. Lange, Kurt C. Lundblad

of St. Paul and State of Minnesota its true anid lawful Attomey-in-Fact, with full power
and authority hereby canferred in its name, place and stead, to sign, execute, acknowlsdge and deliver In its bohalf as surety any
and all bonds, undertakings, recognizances or other writterr obligations in-the nature thereo!, subject to the fimitation that any such
instrument shall not exceed the amount of:

FIVE MILLION ($5,000,000,00) DOLLARS

and 1o bind the MERCHANTS BONDING COMPANY (MUTUAL) thersby as fully and 1o the same extent as if such bond or
undertaking was signed by the duly authorized officers of the MERCHANTS BONDING GCOMPANY (MUTUAL), and all the acts of
said Adtorney-n-Fact, pursuant to.the authority herein glven; ace hereby ratified and confirmed.

This Power-of-Atlorney is made and executed pursuant to and by authority of the following Amended Substituted and Restated By-
Laws adopted by the Boand of Directors of the MERCHANTS BONDING COMPANY {MUTUAL} on Novembsr 18, 2002.
ARTICLE 1], SECTION 8 - The. Chalrman of the:Board or President or. sny Vice Prasident or Secretary shall have. power and
authotity 1o appoint Atlorneys-in-Fact, and to authorize them to execute on behall of the Company, and attach the Seal of the
Company thereto, bonds and undertakings; recognizances, contracts of indemnity and other wiitings obligatory-in the nature
thereof. ' -
ARTICLE H, SECTION 9 - The signature of any authorized officer and the Seal of the Company may be affixed by facsimile
to any Power of Attorney or Certification thereof authorizing the exscution and delivery of any bond, undertaking,
recognizance, or other suretyship obligations of the Company, and such signature and seal when so used shall have the
same force and effect as though manually fived.

In Witness Whareof, MERCHANTS BOMDING COMPANY (MUTUAL) has caused these prasents to be signed by its President and
its corporale seal to ba hereto affixed, this. 16th day of January, 2006

MERCHANTS BONDING COMPANY {MUTUAL)

 Fary Zapll

LI PR President

» R
A

STATE OF IOWA
COUNTY OF POLK ss,

Onrthis 16ih day of January, 2006, before me.appeared Larry Taylor, to mie personally known, who baing by me duty sworn did say that
he is President:of thie MERCHANTS BONDING COMPANY {MUTUAL), the corporation described in the foregoing instrument, and thet the
Seal affixed to the said ingtrument is the € Sesl of the said Comporation and that the sald instrument was signed and sealed in behalt
of said Corporation by authority of its Board of Directors.

in Testimony Whearao!, | have hereunto set my hand and affixed my Official Seal at the Cily of Des Moines, lowa, the day and year first

above wrilten.
ke, CINDY SMYTH ﬁ/&
March 16, Notary Public, Polk County, lows
STATE OF IOWA
COUNTY OF POLK ss.
1, William Warner, Jr., Secretary of the MERCHANTS BONDING COMPANY {MUTUAL), do heret carﬁ% that the above and foregoing
is a lrue and correct copy of the POWER-OF-ATTORNEY executed by said MERCHANTS BOND NG COMPANY (MUTUALY}, which is

still In fufl force and effect and has not been amendetd or revoked.
in Witness Whereof, | have hereunto set my hand and affixed the seal of the Company on this cg/ day of M

-

Sacretary
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we pledge. we deliver

RESOLUTION

BE IT RESOLVED by the Public Utility Board of the City of Rochester, Minnesota, that the
Common Council of the said City is requested to approve a purchase order agreement with Merit
Contracting, Inc. for

Partial Roofing of Silver Lake Plant — Phase II

The amount of the agreement to be ONE HUNDRED THIRTY-SEVEN THOUSAND TWO
HUNDRED FORTY-TWO AND 00/100 DOLLARS ($137,242.00) and Merit Contracting, Inc.
being lowest responsible bidder.

Passed by the Public Utility Board of the City of Rochester, Minnesota, this 14 day of December,
2006.

President

Secretary



