FOR BOARD ACTION

Agenda item # 7 Meeting Date: 10/31/06
SUBJECT:
Joint Use Pole Attachment Rental Rate
PREPARED BY:
Neil Stiller, Sr. Electrical Engineer
ITEM DESCRIPTION:

RPU has individual agreements with five communications utilities for the joint use of RPU poles. These
entities attach TV and telephone cables to RPU poles and pay an annual rental fee. The agreements expire
December 31, 2006. RPU can continue the existing agreements on a year-by-year basis provided neither
party gives notice to terminate. Staff recommends the existing agreements continue as such.

The rate consultant R.W. Beck was asked to review and update RPU’s pole attachment rates. The existing
rates have not been revised since 2001. Pole attachment rent calculations are based on an industry model
formula established by the FCC. Although municipal utilities are not bound to the FCC formula, RPU
chooses to comply in order to be comparable with the industry. Rate calculations are segregated into
distribution poles and transmission poles due to the significant cost difference between these two classes of
poles. R.W. Beck’s analysis and report are attached. Staff recommends updating RPU’s pole attachment

rental rates as follows.
(attachers) on the pole.

Rents are on a sliding scale based on the number of communication entities
The rates are stated as annual rates and are collected once per year. Pole

attachment rental rates can be updated or increased pending a 60 day notice.

Distribution Poles:
Type of Attachment
Cable
Equipment
Anchor System

Transmission Poles (app
Type of Attachment
Cable
Equipment
Anchor System

One Attacher Two Attachers Three Attachers
$22.00 $17.00 $12.00
$17.00 $17.00 $17.00
$17.00 $17.00 $17.00
licable to attachments made after January 23, 2007):
One Attacher Two Attachers Three Attachers
$150.00 $80.00 $50.00
$80.00 $80.00 $80.00
$80.00 $80.00 $80.00

UTILITY BOARD ACTION REQUESTED:

1. Approve and recommend to the City Council a pole attachment rental rate increase as noted applicable to
all affected communications utilities. ‘
2. Authorize staff to provide notice to the affected utilities of a proposed rate adjustment effective January 1,

2007.

s Koakli lo-37-06

Ge#feral Manager Date
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ROCHESTER PUBLIC UTILITIES
POLE ATTACHMENT LICENSE AGREEMENT
FOR NON-ELECTRIC UTILITIES

THIS AGREEMENT made and entered into the ___1% day of January , 2002,
by and between the City of Rochester, a Minnesota municipal corporation, acting through its
Rochester Public Utilities Board, with its principal place of business in Rochester, MN, County
of Olmsted, State of Minnesota, (hereinafter called “Licensor”), and _ ,a

, with its principal place of business in , County of
, State of , (hereinafter called “Licensee”).

—

WITNESSETH:

WHEREAS, Licensor owns, operates and maintains lines of poles extending in Olmsted, County,
and

WHEREAS, Licensee desires to place certain lines, attachments and apparatus on certain poles
of Licensor, for the limited purpose of furnishing [telecommunications or cable television
service] in compliance with any and all local, state or federal regulations; provided, that such
lines, attachments and apparatus does not interfere with the utility purposes or other purposes of
Licensor or interfere with the furnishing of electrical service to consumers of Licensor, and
where in its judgment, safety will not be adversely affected.

WHEREAS, Licensor is willing to permit Licensee, to the extent it may lawfully do so, to place
said lines, attachments, and apparatus on said poles of the Rochester Public Utilities 13.8kV
distribution system in the Rochester Public Utilities service territory area set forth below:

NOW THEREFORE, in consideration of the premises and the mutual covenants herein

contained, the parties hereto, for themselves, their successors and assigns, do hereby covenant
and agree as follows:

1. DEFINITIONS

A. For the purpose of this agreement, the phrase “joint use pole” shall mean a pole
conforming to the latest specifications of the American Standards Association.

B. A “pole contact” is defined as any lines, attachments and apparatus by Licensee,
to the poles of Licensor.

2. SPECIFICATIONS
A The joint use poles covered by this agreement shall be placed and maintained in

accordance with the most stringent requirements, specifications, rules, and
regulation of the latest edition of the National Electrical Safety Code (NESC), the
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Occupational Safety and Health Act (OSHA), any governing authority having
jurisdiction, and the rules and practices of Licensor as set forth in Exhibit “B”.

It is understood and agreed between the parties that the rules and practices set out
in Exhibit “B” may be changed by Licensor, or new rules and practices may be
adopted by Licensor, without resort to the provisions of Section 15, relating to
supplementing or amending this agreement, and Licensee agrees to be bound by
any such change or adoption.

In the event that Licensor should change or adopt a rule or practice, or rules and
practices, for the joint use of poles by Licensee, Licensor shall give Licensee
written notice of such change or adoption in the manner contemplated by Section
18 and Licensee agrees to make such changes or alterations in its installations or
maintenance of its facilities as may be required in order to fully comply with the
provisions of such notice. In the absence of a contrary provision in said notice,
Licensee agrees to make all required changes or alterations within thirty (30) days
after receipt. Such period will be extended as reasonably necessary to permit
Licensee to make said required changes or alterations so long as Licensee
commences said changes or alterations within such thirty (30) day period and
thereafter continuously and diligently pursues and completes such changes or
alterations.

Every attachment of the License installed under this contract shall be tagged or
marked with a non-metallic tag acceptable to the Licensor. Any tag, brand, or
other device showing Licensee’s name or insignia shall show Licensee to be the
Licensee or lessee of such pole and not the owner thereof.

The strength of poles covered by this Agreement shall be sufficient to withstand
the transverse and vertical loads imposed upon them under the storm loadings of
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the National Electrical Safety Code assumed for the area in which they are
located. 90 MPH wind loading shall be used as a criteria.

Any unbalanced loading of Licensor’s poles caused by the placement of
Licensee’s lines, attachment and apparatus shall be properly guyed and anchored
by Licensee, at no expense to Licensor.



3.

ESTABLISHING JOINT USE OF POLES

A.

Before the Licensee shall make use of any of the Licensor’s poles under this
Agreement, it shall request permission in writing on the application form attached
and identified as Exhibit C, and shall comply with the procedures set forth in this
section. Those attachments of Licensee which were applied for and granted
pursuant to the agreement dated January 1, 2002 by and between the City of
Rochester, Minnesota, acting through its Rochester Public Utility Board, and ____
are deemed to be in compliance with this section.

If, in the judgment of the Licensor, joint use under the circumstances is
undesirable, the Licensor shall have the right to reject the application. In any
event, within sixty (60) days after the receipt of such application the Licensor
shall notify the Licensee in writing whether the application is approved or
rejected.

After receipt of notice from the Licensor regarding the approved application, the
Licensee shall furnish the Licensor detailed construction plans and drawings for
each pole line, together with necessary maps, indicating specifically the poles of
the Licensor to be used jointly, the number and character of the attachments to be
placed on such poles, any rearrangement of the Licensor’s fixtures and equipment
necessary for joint use, and relocations or replacements of existing poles, and any
additional poles which may be required. The Licensor shall, on the basis of such
detailed construction plans and drawings, submit to the Licensee within sixty (60)
days a cost estimate (based on Licensor’s method of computing costs) for all
changes which may be required in each such pole line, including an estimated
completion date for such changes. Upon written notice by the Licensee to the
Licensor of the acceptability of the referenced cost estimate, the Licensor shall
make every effort to complete this work at a mutually agreed upon completion
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date. Nothing shall preclude the parties from making any mutually agreeable
arrangement for contracting for or otherwise accomplishing the necessary
changes. Upon completion of all changes, the Licensee shall have the right to use
the poles jointly and to make attachments in accordance with the terms of the
application and of this Agreement. The Licensee shall, at its own expénse, make
attachments in such manner as not to interfere with the service of the Licensor,
and shall place guys and anchors to sustain any unbalanced loads caused by its
attachments.

Upon completion of all changes in each pole line to be used jointly, the Licensee
shall pay to the Licensor the cost of making such changes. The obligations of the
Licensee shall not be limited to amounts shown on estimates made by the
Licensor. Costs include materials, labor, engineering, supervision, overheads, and
tree trimming. The value of salvaged materials will be credited against the cost.
(The Licensee shall provide primary engineering including design, proper
conductor spacing and bonding, and calculations to determine proper ground



G.

clearance and pole and down guy strength requirements for horizontal and
transverse loading.) An itemized statement of the actual costs of all such changes
shall be submitted by the Licensor to the Licensee. Costs will be billed using the
Licensor’s Standard Fee Schedule, which will be sent to the Licensee no less
frequently than annually during the life of this contract.

Any re-clearing of existing right-of-way, and any tree trimming necessary for the
establishment of joint use, shall be performed by the parties as may be mutually
agreed.

All poles jointly used under this Agreement shall remain the property of the
Licensor, and any payments made by the Licensee for changes in pole lines under
this Agreement shall not entitle the Licensee to ownership of any of said poles.

The Licensor reserves the right to exclude any of its facilities from joint use.

4. EASEMENTS AND RIGHT-OF-WAY FOR LICENSEE’S ATTACHMENTS

The Licensor does not warrant or assure to the Licensee any right-of-way privilege or easement;
and if the Licensee shall at any time be prevented from placing or maintaining its attachment on
the Licensor’s poles, no liability shall attach to the Licensor. Each party shall be responsible for
obtaining its own easements and right-of-way.

S. MAINTENANCE OF POLES, ATTACHMENTS AND RIGHT-OF-WAY

A.

The Licensor shall, at its own expense, inspect and maintain the poles in
accordance with industry practices and the specifications mentioned in Section 2,
and shall replace, reinforce or repair such poles as are determined to be defective.

43040572

Whenever right-of-way considerations or public regulations make relocation of a -
pole necessary, such relocation shall be made by the Licensor at its own expense,
except each party shall bear the cost of transferring its own attachments.

Whenever it is necessary to replace or relocate a jointly used pole, the Licensor
shall, before making such replacement or relocation, give ten (10) days notice in
writing when possible (except in cases of emergency or less than ten (10) days
notice to the Licensor, when verbal notice will be given and subsequently
confirmed in writing) to the Licensee, specifying in such notice the time of such
proposed replacement or relocation. Licensee shall, at the time so specified,
transfer its attachments to the new or relocated joint pole. Should the Licensee
fail to transfer its attachments to the new or relocated joint pole at the time
specified for such transfer of attachments, the Licensor may elect to do such work,
and the Licensee shall pay the Licensor the cost. In the event the Licensee fails to
transfer its attachments and Licensor does such work, the Licensor shall not be
liable for any loss or damage to the Licensee’s facilities which may result.



6.

Except as otherwise provided in (C) of this Section, each party shall at all times
maintain all of its attachments in accordance with the specifications mentioned in

‘Section 2 and shall keep them in thorough repair. All necessary right-of-way

maintenance, including tree trimming or cutting, shall be performed by the parties
as may be mutually agreed upon, and the cost shall be bome by the partles as
provided in Section 3(E).

The Licensor regularly inspects the poles installed on the system. Reject or
danger poles identified during these inspections are tagged immediately upon
discovery and repaired or replaced in a timely manner by Licensor at Licensor’s
cost. Currently tagging standards in use for the Licensor’s poles are avallable for
use by the Licensee upon request.

Licensee expressly assumes responsibility for determining the condition of all
poles to be accessed by its employees, contractors, or employees or contractors.
No poles shall be climbed by Licensee without prior approval from Licensor,
unless such poles cannot be accessed by bucket truck or ladder. Licensor
disclaims any warranty or representation regarding the condition and safety of the
poles of the Licensor. Licensor agrees that, upon written notification, it will
replace any pole that has become unserviceable.

RECOVERY, REARRANGING OR RELOCATION OF FACILITIES

A.

The reasonable costs for any modification, rearrangement, relocation or removal
necessary to allow Licensee to make or maintain the desired attachment shall be
allocated to Licensee, Licensor, or other entities on the following basis:

(1)  Ifthe modification, rearrangement, relocation or removal of Licensee’s
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facilities is the result of an additional attachment or the modification of an
existing attachment sought solely by an entity other than Licensor or
Licensee, the entity requesting the additional or modified attachment shall
bear the entire cost of modification, rearrangement, relocation or removal
of Licensee’s facilities.

2) If the modification, rearrangement, relocation or removal is requested
solely by Licensee, Licensee shall bear the cost of such rearrangement.
Licensee shall pay 100% of the estimated cost of any modifications to
Licensor prior to Licensor performing such modifications. The
modification shall be scheduled upon receipt of this payment. Any cost
above the estimated cost shall be reimbursed to Licensor within thirty (30)
days of completion of such modifications. Licensee shall be refunded the
difference between the actual cost of the modification and the estimated
cost of the modification if such actual cost is less than the estimated cost.



Licensee will receive said refund from Licensor within thirty (30) days of
the completion of the modifications.

B. Licensee agrees that Licensor has the right to reserve space on its poles for
Licensor’s core utility space. Should Licensor, at any time, require any space
reserved by a development plan but occupied by Licensee’s attachments, Licensor
shall give, except in the case of an emergency, sixty (60) days notice to Licensee
and Licensee shall either vacate the space by removing its attachments or
authorize Licensor to modify said poles at the expense of Licensee and other
parties participating.

C. In the event it is necessary for Licensor to use the space on poles occupied, or
contracted for, by the Licensee, the Licensee shall, upon receipt of thirty (30) days
written notice, either vacate the space by the removal of its attachments, or shall
authorize Licensor to replace the poles at the expense of Licensee, and the
Licensee shall pay the total costs incurred by Licensor in rearranging such
facilities, provided, however, that Licensee has not paid for the replacement of
such poles.

7. INDEMNIFICATION

Licensee shall indemnify, protect, save harmless and insure Licensor from and against any all
claims and demands for damages to property, and for injury or death to persons, including
payments made under any Workers’ Compensation Law or under any plan for employees’
disability and death benefits, and including all expenses incurred in defending against any such
claims or demands, which may arise out of or be caused by the erection, maintenance, presence,
use, rearrangement or removal of the attachments of Licensee’s equipment to Licensor’s poles or
by the proximity of the Licensee’s cables, wires, apparatus and appliances to those of Licensor or
by any act of Licensee, its agents and employees on or in the vicinity of Licensor’s poles.

Licensee shall carry insurance in such form and in such companies as are satisfactory to Licensor
to protect the parties from and against any and all claims, demands, actions, judgments, costs,
expenses and liabilities of every name and nature which may arise or result directly or indirectly
from or by reason of such loss, injury or damage.

The Licensee shall take out and maintain throughout the period during which this Agreement
shall remain in effect, insurance conforming with the requirements listed below. The Licensee
shall furnish to the Licensor a certificate evidencing compliance with the above requirements.
This certificate will list Licensor as additional insured and will note specific cancellation
language, as follows: “In the event of cancellation of any of the said policies, the insuring
company shall give the party to whom this certificate is issued fifteen (15) days’ prior notice of
such cancellation.

A. A thirty (30) day notice of cancellation and/or non-renewal.
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Statutory Workers Compensation insurance including occupational disease
coverage. Employer’s liability insurance with limits of not less than Five
Hundred Thousand Dollars ($500,000) per person.

A comprehensive general liability policy with a Combined Single Limit (CSL) of
Two Million Dollars ($2,000,000) bodily injury and property damage 11ab111ty
policy. The Board Form Endorsement covering;

(1) Contractural Liability

(2)  Broad Form Property Damage

(3)  Personal Injury

A One Million Dollar ($1,000,000) umbrella policy to cover the excess above the
underlying policies requested in this insurance section.

A comprehensive automobile liability policy with a Combined Single Limit of
Five Hundred Thousand Dollars ($500,000) bodily injury and property damage
liability coverage, including hired and non-owned automobiles.

ABANDONMENT OF JOINT USE POLES

A.

If Licensor desires at any time to abandon any joint use pole, it shall give Licensee
notice in writing to that effect at least thirty (30) days prior to the date on which it
intends to abandon such pole, unless specifically accepted by written special
agreement. Licensee shall be responsible for removal of its attachments from
such pole(s) within said thirty (30) day time period or shall be responsible for all
costs incurred by Licensor associated with removal of Licensee’s attachments.

Licensee may at any time abandon the use of a joint use pole by giving Licensor
due notice in writing of such abandonment, as provided in Section 18, and
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removing from such pole all attachments that Licensee may have, and in case of
such abandonment of the use of any such pole, Licensee shall pay to Licensor the
full rental for the current year for the space on said pole set aside for the use of
Licensee.

RENTALS, CHARGES AND RATES

A.

. On or about December 1st of each year, the parties, acting in cooperation, shall

tabulate the total number of existing joint poles and the total number and type of
attachments as of the preceding day. This tabulation shall indicate the number of
attachments on which rentals are to be paid. The rentals shall be computed in
accordance with Exhibit A on the basis of the appropriate charge per annum for
each attachment to a jointly used pole, and the appropriate charge per annum for

~ each anchor of Licensor that Licensee attaches to, and shall be effective pursuant

to Section 13 hereof.



10.

- The initial rental period will be from January 1, 2002 through December 31, 2006.

Thereafter, the yearly rental period covered by this agreement shall be the twelve
month period between January 1 and December 31. Rental payable for each such
rental period during the continuance of this agreement shall be paid in one (1)
annual installment. The annual rental per attachment shall apply to any
attachments made or removed during the year and rents shall not be prorated.

In the event that Licensee requires a source of electrical energy for power supply
to Licensee’s system which constitutes a part of the licensed attachments and
apparatus, such energy will be supplied by Licensor in accordance with the
provisions of its standard service extension policies and approved rates and tariffs.

All other amounts payable under this agreement, such as for erection,
rearrangement, relocation or abandonment, shall be due and payable within thirty
(30) days of billing by Licensor.

DEFAULTS

A.

If Licensee shall fail to comply with any of the provisions of this agreement or
should default in any of its obligations under this agreement, and shall fail within
thirty (30) days after written notice from Licensor to correct such noncompliance
or default, Licensor may, at its option, and without further notice, declare this
Agreement to be terminated in its entirety, or may terminate the permit covering
the pole or poles in respect to which such default or noncompliance shall have
occurred. In case of such termination, no refund of accrued rental shall be made.

If Licensee shall default in the performance of any work which it is obligated to
do under this agreement, the Licensor may elect to do such work, and the Licensee
shall reimburse the Licensor for the cost of the work which shall be billed at the

11,
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Licensor’s Fee Schedule.

If the Licensee shall default in any of its obligations under this Agreement and it
becomes necessary for the Licensor to obtain the services of an attorney, who is
not a salaried employee of the Licensor, to enforce such obligations, the Licensee
agrees to pay any and all attorney fees, court costs and other costs of litigation
associated with the enforcement of such obligations.

UNAUTHORIZED ATTACHMENT

A.

If any of Licensee’s facilities for which no license has been issued shall be found
attached to Licensor’s poles, Licensor may assess a Fifty Dollar ($50.00)
Unauthorized Use Fee for each unauthorized Licensee attachment to Licensor’s
facilities, and without prejudice to its other rights or remedies under this
Agreement, including termination, require Licensee to submit, within fifteen (15)
days after the date of written or oral notification from Licensor of the



unauthorized attachment, a pole attachment license application. If such
application is not received by Licensor within the specified time period, Licensee
shall immediately remove its unauthorized attachment, or Licensor may remove
such Licensee facilitates, and the expense of such removal shall be borne by
Licensee.

B. No act or failure to act by Licensor with regard to said unauthorized attachment
shall be deemed as a ratification or the licensing of the unauthorized attachment.
If any license should be subsequently issued, said license shall not operate
- retroactively or constitute a waiver by Licensor of any of its rights or privileges
under this Agreement; provided, however, that Licensee shall be subject to all
liabilities, obligations and responsibilities of this Agreement from its 1ncept10n in
regard to said unauthorized attachment.

12. RIGHTS OF OTHER PARTIES

Nothing herein shall be construed to limit the right of Licensor, by contract or otherwise, to
confer upon others, not parties to this agreement, rights or privileges to use the joint use poles
covered by this agreement.

13. TERMS OF AGREEMENT

This agreement shall continue in force and effect until December 31, 2006, and thereafter from
year to year unless terminated by either party by giving written notice of its intention so to do not
less than sixty (60) days prior to the end of any period, provided, however, if the Licensee shall
fail to commence construction on the poles of Licensor within the period of one hundred eighty
(180) days after the date of execution of this License Agreement, then this License Agreement
shall be null and void, and of no further force and effect. Upon termination of this agreement,
Licensee shall remove its attachments from the poles of Licensor within one hundred eighty

(180) days after the effective date of such termination. Should the Licensee fail to comply, the
Licensor may elect to do such work and the Licensee shall pay the Licensor the cost. Should this
agreement renew for an additional year, the Licensor shall have the right to increase or update its
fees upon sixty (60) days written notice to the Licensee.

14. WAIVER OF TERMS AND CONDITIONS

The failure of either party to enforce or insist upon compliance with any of the terms or
conditions of this agreement shall not constitute a general waiver or relinquishment of any such
terms and conditions, but such conditions and terms shall be and remain at all times in full force
and effect.

15. SUPPLEMENTAL AGREEMENTS

A This agreement may be amended or supplemented at any time upon written
agreement by the parties hereto. Should either an amendment or supplement
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become necessary, the party desiring such amendment or supplement shall give
thirty (30) days written notice to the other party setting out in detail the changes or
additions desired.

B. In the event that Licensee desires to add or reduce the number of pole
attachments, Section 15(A) shall not apply, but in each case a sketch, map,
engineer design and/or other mutually acceptable notice shall be submitted to
Licensor, setting out in detail the pole numbers and exact locations of the poles,
and the quantity of poles involved in the addition or subtraction.

16. PAYMENT OF TAXES

Each party shall pay all taxes and assessments lawfully levied on its own property upon said
jointly used poles, and the taxes and the assessments which are levied on said joint use poles
shall be paid by the Licensor thereof, but any tax, fee or charge levied on Licensor’s poles solely
because of their use by the Licensee shall be paid by Licensee.

17. INTEREST AND PAYMENTS

All amounts to be paid by Licensee to Licensor under this Agreement shall be due and payable by
the due date. Any payment not made by the due date shall bear interest at the lesser of Licensor’s
current rate of interest per annum or the rate of interest per annum equal to the interest rate then
being quoted by Chase Manhattan Bank (or its Successor) as its prime rate plus two (2) points,
until paid.

18. NOTICES

Any notice, request, consent, demand or statement which is contemplated to be made upon either
party by the other party under any of the provisions of this agreement, shall be in writing and

shall be treated as duly delivered when it is either (a) personally delivered to the office of
Licensor in the case of a notice to be given to Licensor, or personally delivered to the office of
Licensee in the case of a notice to be given to Licensee, or (b) deposited in the United States mail
and properly addressed to the party to be served as follows:

If notice is to Licensor: Rochester Public Utilities
' 4000 East River Road NE
Rochester, MN 55906-2813
Attn: General Manager

If notice is to Licensee:

Attn:

430405/2
10



19.  SUPPLYING INFORMATION

A. For Proposed Attachments, it is understood and agreed to between the parties that
Licensee shall furnish to Licensor, with the execution of this agreement, a detailed
sketch or map upon which will be shown the precise locations by streets or roads
of the joint use poles covered by this agreement, showing the facilities installed
upon the joint use poles. Such sketch or map shall be reviewed by, and approved,
commented upon, or rejected by the engineers or assigns of Licensor, and
Licensee agrees to make any and all such changes in said sketch or map as are
suggested by said engineers or assigns.

B. For Existing Attachments, after the completion of the initial installation of the
facilities, as set forth on the above mentioned sketch or map, Licensee shall
furnish to Licensor a revised copy of said sketch or map showing the precise
location of each power supply, pole contact, and other attachment of Licensee
which is actually installed on poles of the Licensor. Such revised sketch or map
shall be verified by the Licensor and shall be the basis for determining the number
of pole contacts made initially.

C. For Changes in Existing Attachments, Licensee shall promptly report to Licensor
any changes made in the number of poles of the Licensor contacted by Licensee.

D. Upon request of Licensor or as may be mutually agreed upon, the parties shall
make a joint field check to verify the accuracy of contact records. If, as a result of
any such joint field check, it is found that the Licensee is occupying any poles of
the Licensor without having advised the Licensor as provided in Section 16, the
Licensee shall pay to the Licensor the rental for such poles from the date that
Licensee’s attachments were installed on such poles, or if dates of installation
cannot be determined to the satisfaction of both parties, the installations shall be

presumed to have occurred at the same rate as those reported throughout the entire
period since the last field check was made.

20. CONSTRUCTION OF AGREEMENT

This agreement is deemed executed in the State of Minnesota and shall be construed under the
laws of the State of Minnesota.

21. PRIOR AGREEMENTS SUPERSEDED

This agreement supersedes and replaces any and all previous agreements entered into by and
between Licensor and Licensee with respect to the subject matter of this agreement. The
agreement constitutes the final expression of the parties® agreement, and the complete and
exclusive statement of the terms agreed upon. This agreement supersedes all prior negotiations,
understandings, agreements and representations. There are no oral or written understandings,
agreements or representations not specified herein. Furthermore, no waiver, consent,
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modifications or change of terms of this agreement shall bind either party unless in writing and
signed by both parties.

22.  ASSIGNMENT OF AGREEMENT

Neither party shall assign or otherwise transfer this Agreement or any of its rights and interests to
any firm, corporation or individual, without the prior written consent of the other party. -

23. GOVERNING LAW

This agreement shall be governed by the laws of the State of Minnesota.

IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed.

ATTEST: CITY OF ROCHESTER, MINNESOTA
By: By:

Its: City Clerk Its: Mayor

By:

Its: City Attorney

(name of corporation)

By:

Its:
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ACKNOWLEDGMENT OF CORPORATION AUTHORIZED SIGNATURE |

STATE OF MINNESOTA
COUNTY OF
On this day of 20 , before me appeared
: (name of officer) to me personally known, who, being by me duly sworn did say
that he/she is the (title) of

(name of corporation) a corporation: and that said instrument was executed in behalf of
said corporation by authority of its Board of Directors; and that said

(name of officer) acknowledged said instrument to be the free act and deed of said
corporation. -

Notary Public

County

My Commission Expires
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Exhibit A

Fees are dollars per each type of attachment per year with no proration based on total
number of attachers on each pole:

Fee per Attacher per pole per year based on number of attachers on an individual pole.

Type of Attachment One or Two Attachers Three Attachers

Cable $16.50 $11.50
Equipment $16.50 $16.50
Anchor System $16.50 $16.50

Licensee shall be required to remit to Licensor a one-time non-refundable per pole
application fee for all new attachments in the following amounts:

$25 per pole for the first 50 poles
$15 per pole for the next 50 poles
$10 per pole over 100 poles up to a general limit of 150 poles per application

This per pole application fee shall not apply to pre-existing attachments at the time this
agreement is executed.

License shall remit to Licensor a Ten Thousand Dollar ($10,000) non-refundable
administrative fee for a new joint use agreement entered into after January 1, 2002. This
administrative fee shall not apply to a Licensee that already has existing attachments on
pole prior to January 1, 2002.

Licensee shall remit to Licensor a Two Thousand Five Hundred Dollar ($2,500) non-
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refundable administrative fee for a modification of an existing joint use agreement.
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Exhibit B
Rules and Practices for
Pole Attachments

All facilities attached to Licensor’s poles shall be installed in a manner to ensure
compliance with the requirements of the “National Electrical Safety Code” in effect at the
time of the installation. All facilities attached to Licensor’s poles shall be designed and
installed to NESC Class B construction standards. Under no circumstances will NESC
Class C construction be allowed.

The location of all lines, attachments, apparatus, power supplies, amplifiers, repeaters or
similar equipment on Licensor’s poles shall be approved in writing by the Licensor. No
attachments shall be made without prior approval of Licensor. Licensee shall provide the
following information to help determine whether the poles have sufficient strength for the
proposed attachments: type of cable and strand, weight per foot of cable and strand,
diameter of cable and strand, breaking strength of strand, self-supporting or lashed cable,
and existing cable attachments.

All lines, attachments, apparatuses and power supplies shall be located on the same side
of each pole as any existing attachment, or as designated by the Licensor.

On jointly used poles where Licensor has secondary conductors, all attachments and
power supplies shall be as designated by the Licensor.

Licensee’s service connections or drops to its customers shall be installed and maintained
50 as to provide at least a forty (40) inch square climbing space directly over and
corresponding to the climbing space provided for and through any service connections or
drops.

10.
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Licensee shall cause all cabinets and enclosures to be grounded by bonding to the existing
pole ground with #6 solid, bare, soft drawn copper wire.

Power supply may be installed on any of Licensor’s poles subject to approval by
Licensor.

No bolt used by Licensee to attach its facilities shall extend or project more than (1) inch
beyond its nut.

All attachments or facilities of Licensee shall have at least two (2) inches clearance from
unbounded hardware.

All attachments shall have at least forty (40) inches clearance under the effectively
grounded parts of transformers, transformer platforms, capacitor banks and sectionalizing
equipment and at least forty (40) inches clearance under the current carrying parts of such
equipment (energized at 13,800 volts or less). Clearances not specified in this rule shall

B-1



11.

12.

13.

be determined by reference to the most current edition of “National Electrical Safety
Code.” A typical example of joint pole spacing is shown in Exhibit B-1.

No service connection shall be made or installed by Licensor until after Licensee shall
have completed installation of an approved fused service disconnect switch or circuit
breaker and any applicable permit is filed.

The Licensee may, with the prior written approval of the Licensor, install crossarms, alley
arms, or line extension arms for the support of any of its facilities. However, Licensee
shall not use any crossarm or alley arm brace above the arm that it supports.

Licensee shall install and maintain any and all of its facilities in a neat and workmanlike
manner consistent with the maintenance of the overall appearance of the jointly used
pole(s), and all subject to the approval of Licensor, provided that Licensee shall be solely
responsible for compliance with the specifications referred to in Section 5 of this License

~ Agreement.

14.

15.

All down guys, head guys or messenger dead ends installed by Licensee shall be attached
to jointly used poles by the use of “thru” bolts. Such bolts placed in a “bucking” position
shall have at least three inches vertical clearance. Under no circumstances shall Licensee
install down guys, head guys or messenger dead ends by means of encircling jointly used
poles with such attachments. All guys and anchors shall be installed prior to installation
of any messenger wire or cables.

In the event that any of the Licensee’s proposed facilities are to be installed upon poles
already jointly used by Licensor and other parties, without in any way modifying the
clearance requirements set forth in these Rules and Practices, Licensee shall negotiate
with such other parties, as to clearances between its facilities and the spans of Licensee
and such other parties.

16.

17.

18.

19.

43040572

In the event Licensee desires to request a change in the number of pole contacts, it shall
do so by submitting to Licensor the standard form suitable for that purpose.

The Licensee agrees to plug any unused or abandoned holes drilled in Licensor’s poles
with approved plugging methods.

Licensee is not permitted to increase the number of wires or attachments to a pole without
first receiving approval from Licensor. Licensee shall be required to comply with all
terms of Section 2 and 3 of the agreement.

The Licensee shall provide a written statement, signed by a Professional Engineer
representing the Licensee, that its facilities, including protection devices, as installed are
fully in compliance with the applicable rules of the “National Electrical Safety Code”,
other codes and requirements, and good engineering design. This inspection shall be



made within thirty (30) days after installation has been completed. Failure to comply will
result in termination of this agreement as outlined in Section 10, a, b, & c.

20.  The expense incurred by Licensor or review the Licensee’s proposed attachments, and
any project review shall be the sole expense of the Licensee regardless of whether the
attachments are approved or not.

21.  Attachment height must be no less than 64” below electric primary Neutral to allow
installation of future transformers and electrical underbuilds. Attachment above this level
will only be allowed by special Licensor exemption.

Certification to be Completed by Licensee’s Engineer

I hereby certify that upon final inspection of the attachments described below that they fully
comply with the National Electrical Safety Code, latest edition, and no poles or facilities of
Rochester Public Utilities will be in violation of the National Electrical Safety Code as a result of
said attachment and the NESC Class B construction has been maintained. The attachments
inspected and certified are described as

Registration Number (State) Engineer’s Signature

Date

43040572




Exhibit B-1
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Exhibit C

Application for Pole Attachment Permit

Application is hereby made for permission to make attachments to (number) poles in
Section(s) , Township , Range , as indicated on the map provided on
the reverse side of this sheet or attached hereto.

Number of cables ; Cable Diameter ; Design maximum tension

Licensee » By (Print Name)
Date Signature
Cost Estimate f
Rochester Public Utilities has reviewed your Application for Pole Attachment Permit Number
. The Application Accepted
Rejected

The estimated cost of changes required to accommodate this request is

Rochester Public Utilities
Licensor By (Print Name)

Date Signature

Acceptance of Cost Estimate

We agree to pay the above costs and hereby request the Authorization of Permit be executed.

Licensee By (Print Name)

Date Signature

Authorization of Permit
Permission is granted to make attachments described in the above application.

Rochester Public Utilities

Licensor By (Print Name)

Date Signature

Status of Pole Attachments

Pole Attachments
Previous Count Date
Added by this permit By
New Count Approved
430405/2




Exhibit D

Notice of Removal of Pole Attachments

Notice is hereby given that attachments have been removed from (number) poles in
Section(s) __, Township , Range , as indicated
on the map provided on the reverse side of this sheet or attached hereto.

Licensee By (Print Name)

Date Signature

Notice of Acknowledgment

Rochester Public Utilities
Licensor By (Print Name)

Date Signature

Status of Pole Attachments

Pole Attachments
Previous Count ' Date
Deleted by this permit By
New Count Approved
430405/2
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we pledge, we deliver

RPU Fee Schedule
Revised: 9/4/2001

Labor Type Hourly Rate Overtime Rate
Manager of Engineering $139.00 $139.00
Manager of Environment & Facilities $139.00 $139.00
Power Production Manager $139.00 $139.00
Key Account Manager $110.00 $110.00
Distribution Design Supervisor $110.00 $110.00
Power Production Engineer $110.00 $110.00
Senior Engineer $110.00 $110.00
Supervisor Technical Services $110.00 $110.00
Senior Technician $102.00 $102.00
Utility Technician $95.00 $143.00
Service Technician $90.00 $135.00
Construction Supervisor $72.00 $72.00
Superintendent of Water Operations $72.00 $72.00
Senior Engineering Technician $70.00 $70.00
Lead Lineworker $66.00 $99.00
First Class Lineworker $61.00 $91.00
Water Distribution Worker $54.00 $81.00
Drafter ‘ $53.00 $79.00
Utility Equipment Operator $53.00 $79.00

On RPU Energy Solutions' projects, RPU Technical Services is billed at $86.00 per hour ($129.00
per overtime hour). On RPU Energy Solutions' projects involving Judisch Enterprises, ali RPU

labor is billed at $85.00 per hour.

Hourly Rate

Equipment Type (hours in use or on site)
Digger Derrick $35.00
Aerial Bucket $29.00
Backhoe $22.00
Dump Truck $22.00
Power Operating Equipment $22.00
Trencher $17.00
Misc Material Handling $16.00

These rates are effective through 12/31/2001, and are subject to change.

Materials are billed based on actual costs, including sales taxes and freight, and an adder of 43.5% for

internal handling charges.

Equipment rates do not include the cost of an operator.
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we pledge, we deliver

RESOLUTION

BE IT RESOLVED by the Public Utility Board of the City of Rochester, Minnesota, that the
Common Council of the said City is requested to approve an increase to the joint use pole
attachment rental rate effective January 1, 2007.

Passed by the Public Utility Board of the City of Rochester, Minnesota, this 31% day of October,
2006.

President

Secretary



